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The above two appeals are filed by the assesseggamest order of the Id.

Pr.Commissioner of Income Tax-l, Vadodra (hereimattéerred to as “Pr.CIT” for
short) dated 2.3.2015 passed under section 2@8dhtome Tax Act, 1961, and

another appeal against order of the Id.Commissiohémcome Tax (Appeals)-1,
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Vadodara (hereinafter referred to “as the Id.CIT(éayed 5.4.2017 passed under
section 250(6) of the Act, vide which the Id.CIT(#gd confirmed the order of the
Assessing Officer passed under section 143(3) 268srws 153(3) of the Act for
the Asst.Year 2010-11. Both the appeals are dexpof by this common order for

the sake of convenience.

2. We shall first adjudicate the appeal of the ssse in ITA No.1119/Ahd
/2015 challenging the order of the Id. Pr.CIT pdaseder section 263 of the Act.

3. The grievances of the assessee in this appeatfseeted in the following

grounds of appeal:

“ 1.0 The learned Commissioner of Income Tax-108arhas erred in law and on facts in holding that
the assessment order dated 13-02.2013 under sebti®f8) of the Income Tax Act, 1961 is erroneous
and prejudicial to the interest of revenue and éimrerred in invoking the provisions of section 263
the | T Act.

2.0 The learned Commissioner of Income Tax-l , Barbas erred in invoking and applying the
provisions of section 40(a)(ia) of the | T Act fbe year under consideration, the assessment ahwhi
has already been finalized under section 143(3hef T Act.

3.0 The learned Commissioner of Income Tax-I, Bareded in law and on facts has held that the
aggregate payments of Rs. 1,69,44,850/- have beele mvithout deducting tax at source and has
thereby directing the Assesing Officer to make @altiof Rs. 1,69,44,850/- under section 40(a)(ia) o
the | T Act.

The learned Commissioner of Income Tax-I, Barodaddo appreciate the said payments have been
made in subsequent year and further that the saene for capital works shown under Capital WIP.

4.0 The learned Commissioner of Income Tax-| , Barerred in law and on facts has set aside the
assessment order passed on 13-02-2023 under sdetB(8B) of the | T Act.

5.0 The above grounds of appeal are without pregidd each other.

6.0 The appellant craves leave to add to, alteelet® or modify any of the grounds of appeal either
before or at the time of hearing of this appeal.”

4. The facts leading to the present case, as carotieed from the relevant
orders of the Revenue authorities are that thesasseis Government of Gujarat
undertaking engaged in transmission of power.sgeasment framed under section
143(3) of the Act, the AO had assessed businessniamf the assessee at NIL,
while book profit under section 115JB of the Act swaletermined at
Rs.88,81,40,000/- and passed assessment ordediagtgr Thereafter, it was
noticed by the Id.Pr.CIT that the assessee hadtecegiayments amounting to
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Rs.84,92,987/- and Rs.84,51,863/- totaling to BS,44,850/- to the accounts of
contractors, viz. M/s.Sintex Industries, Kalol, akids.Hiren B. Engineer, Surat
respectively. The |d.Pr.CIT observed that sinceTi#S was made on these
payments/credits, the amount was required to ladlolged u/s.40(a)(ia) of the Act.
The Id.Pr.CIT accordingly show caused the assessde a$y the amount of
Rs.1,69,44,850/- should not be disallowed unddr@sed0(a)(ia) of the Act. It was
explained by the assessee that during the assesgroeaedings, the assessee had
produced a letter dated 29.1.2013, containing AareeA, wherein the names of
two parties viz. Sintex Industries, and Hiren B Begr against whom the details
of invoice amounts had been mentioned, and no TRSokan deducted; that on
further verification of the facts during the assesst, it was observed that names
of the above two parties were inadvertently mermtibim the annexure; that the bills
of both the parties actually pertained to the sgbeet year i.e. financial year
relevant to the Asstt.year 2011-12, when the saasagcounted for and TDS also
had been deducted; that the assessee had volundatzuim respect of payments to
number of contractors for various construction &mashsmission activities at the
divisions and circle offices; that the mentioniffgleeir names in the Annexure-5
during the assessment proceedings for the impugead was an inadvertent
typographical mistake in the form of cut & pastist all the relevant documents
showing processing of payments and TDS deductioms s mitted to the AO,
and the AO had considered the same, and findingrray, he passed assessment
order under section 143(3); that the payments aweteunted for in the subsequent
year and TDS thereon was made, therefore, theraoviass to the Revenue, much
less any prejudice to the Department so as to mtb& provisions of section 263
of the Act. However, the Pr.CIT did not acceptsbbmissions of the assessee. He
maintained that since the assessee was followingangle system of accounting,
though the payments were made in subsequent fadayezr,thepayments relating
to the F.Y.2009-10 relevant to A.Y. 2010-11 wemrguiezd to be credited in the year

under consideration on accrual basis. Since thesase failed to do so, he directed
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the AO to invoke provisions of section 40(a)(ia) tae Act and disallow the

impugned payment made to these two contractors.

5. Aggrieved against the order of the Pr.CIT, theeasee is now in appeal

before us.

6. Before us, the Id.counsel for the assesseeatstethe submissions as were
made before the Revenue authorities. The assdssefded a chart at page no.62
of the PB showing details of TDS deducted and dégosn respect of the above
two parties. This chart details out invoice no,mpawt date, invoice amount, TDS
amount and TDS payment date etc. All these dafaifsonstrated that payments
have been made and TDS has been deducted and ddpogite subsequent year
l.e. Asst.Year 2011-12. These payments were madads running account bills
(RA Bills) and final bills were booked in capitabvk-in-progress. The assessee
had given work-order to the Sintex Industries amiy8.3.2010 and Shri Hiren B.
Engineer on 19.2.2010. Copy of work order is plaatgoh. no.5 to 32 and 35-43 of
the paper book. Assessee has filed a copy of lealgmunts of Sintex Industries
and Hiren B. Engineer, at page no.64-65 of the P8reih it has been showed that
the work has been completed on 15.6.2010 in the @gSintex Industries, and in
the case of Hiren B Engineer on 18.6.2010. Theeefat the details and evidence
would substantiate the claim of the assessee tiatihpugned transactions
pertained to subsequent assessment year, and saneguired to be treated
accordingly. Though all these details were betbeeAO during the assessment
proceedings, and the AO considered and apprediza¢the same and accepted the
assessee’s submission that the list of the abowep@vties were inadvertently
included, which otherwise have to be consideredHersubsequent year, but the
Id.Pr.CIT had taken a different view, contrary e facts on record and passed the
impugned 263-order, which is not tenable as lackusgification, liable to be
guashed and set aside, the original order of t&dgassed under section 143(3)

of the Act liable to be restored in the interesjustice.
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On the other hand, the |d.DR supported order@PhCIT under section 263
of the Act, and consequential order passed by tBeaAd the confirmed by the
Id.CIT(A).

7. We have carefully considered the arguments ptedeby both parties and
examined orders of the Revenue authorities, inolpdhe order issued by the
|d.Pr.CIT under section 263 of the Act. We havsoaperused the materials

provided by the assesses in the paper book sulrbigtere us.

The decision of the Pr.CIT to invoke provisions @ftson 263 was based on
the presumption that details of the payments madevb parties, namely M/s.
Sintex Industries and Hiren B. Engineer, amountiog Rs.84,92,987/- and
Rs.84,51,863/- respectively, totaling to Rs.1,6884/-, were listed in Annexure-
5 furnished by the assessee during the assessmeaedings. The Pr.CIT assumed
that the assesses had not deducted Tax DeductedraeTDS) while making the
payments to these parties. Consequently, the assess deemed to be in default
for the failure to deduct TDS during the paymergading to the disallowance of
the aforementioned payment of Rs.1,69,44,850/- uselion 40(a)(ia) of the Act.

8. During the proceedings, the counsel for the ss&se pointed out that the
details of these two parties were inadvertenthuided in the Annexure-5 attached
to a letter dated 29.1.2013, and that no TDS wambgtwithheld for these parties.
The inclusion of these details was a clerical em@ade while consolidating
extensive financial data from the assesse's recadistionally, it was clarified that
the bills associated with these parties were dgtualevant to the subsequent
financial year, i.e., the assessment year 2011dé@ng which the assesses duly
accounted for the payments and deducted TDS asredquihe AO had duly
considered and accepted this explanation, leadiriget assessment being framed
under section 143(3) of the Act. However, the ICPF did not appropriately
consider this explanation and merely relied on listeprovided by the assesses

during the assessment proceedings. Disregardingntvertent nature of the
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mistake in including these two names in the dataglation, the Pr.CIT deemed
the non-consideration of payments to the aforerapad parties in the assessment
order as both erroneous and prejudicial to therests of the Revenue.
Consequently, Pr.CIT directed the AO to treat theeasee as being in default for
the failure to deduct TDS on the payments madedsetlparties and to apply the

provisions of section 40(a)(ia) of the Act accoghyn

9. In the light of the above submissions made byattsessee, supported by the
material evidence on record, it is apparent that t®r.CIT has
misinterpreted/misconstrued the factual aspectsepted by the assessee while
exercising authority under section 263 of the Adte assessee has demonstrated,
as indicated on page no. 62 of the paper bookjrkaices were indeed raised and
payments were made to the mentioned parties dtlrengubsequent financial year,
l.e., Financial Year 2010-11, for which the TDS wlasy deducted and remitted to
the Government.In support of its claims, the assesss furnished a copy of the
work orders, Form No.16A, a comprehensive charihdating the details of the
invoices, payments, and TDS payments, along wilgde accounts pertaining to
both parties. Furthermore, the details furnished/owingly indicate that the work
carried out by the two parties was quantified arydtalised during the subsequent
year. Considering the entirety of the materialsspnéed, the assessee's genuine
admission of inadvertently including the nameshefaforementioned parties in the
list of entities with no TDS deduction, which wagydrecognized by the AO during
the framing of the assessment under section 14iB{&¢comes evident that there is
no justifiable ground for the Id.Principal CIT tovioke power under section 263 of
the Act.

10. Moreover, it is important to note that theraasrevenue implication, and no
prejudice has been inflicted upon the Revenuehasapplicable tax rate for the
invoice payment in the subsequent year, during Wwithe invoice payment was
properly accounted for, included the appropriate T@8uction. Considering the

above, we find support from the decision of HonGlcutta High Court in the case
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of Pr.CIT Vs. Britannia Industries Ltd., in ITAT/211/2D. The relevant ratios of

the decisions laid down therein are as under:

"11. The assessee also furnished the relevant extracts of the financial statement for the financial
year 2015-2016 highlighting all the relevant details. Further the location wise break up of those
items of expenses as reflected in the profit and loss account were also placed before the learned
tribunal and it was explained that the items set out in the Column (B)(C)(D)(E) in the above
table formed part of the depreciation on scientific research assets,; assets written off and profit
and loss on sales of asset debited in the profit and loss account. Thus, it was explained that the
sum of Rs. 1,34,45,166/- was added back in the computation of income. This aspect of the matter
has been analyzed by the learned tribunal and it has found that the said sum was added back in
the computation of income and therefore there was absolutely no basis for the PCIT to invoke
his power under Section 263 of the Act. Furthermore, records clearly show that the assessing
officer had issued notices to the assessee on the very same issue considered their reply thereafter
pointing out certain discrepancies issued show cause notice for which reply was submitted by the
assessee and after a detailed enquiry the assessment has been completed. Thus, it is not a case
of lack of enquiry or lack of proper enquiry. The PCIT does not in as many words states that there
was lack of enquiry or lack of proper enquiry and all that is said is that the assessing officer did
not verify these aspects which is factually incorrect. Therefore, it is not a case where the PCIT
could have invoked his jurisdiction under Section 263 of the Act.

12. With regard to the second issue, the learned tribunal had noted the facts that the invoices
issued by the "LINKED IN" towards advertisement expenses in June 2014 were admitted as
liability and crystallized for payment in the year under consideration owing to the fact that the
"LINKED IN" being non-resident had furnished the necessary documents in the such as TRC
under Section 90(4) of the Act read with Rule 21 AB of the Rules and no PE certificate etc. only
in the assessment year under consideration. Further the tribunal noted it is not the case where
these expenses were charged as deduction in the preceding year more importantly, the tribunal
noted that there is no revenue implication and no prejudice is caused to the revenue since the
tax rate applicable to the assessee during the assessment year 2015-2016 to which invoices
relates and the tax rates applicable for the assessment year 2016-2017 in which the invoices
were accounted and paid were the same.

13. At this juncture, we take note of the decision in the case of the Hon'ble Supreme Court in
Malabar Industrial Company Limited Versus Commissioner of Income Tax 1 wherein it was held
that every loss of revenue cannot be treated as prejudicial to the interest of revenue and if the
assessing officer has adopted one of the courses permissible under law or where two views are
possible and the assessing officer has taken one view with which the CIT does not agree, it cannot
be treated as an erroneous order, unless the view taken by the assessing officer is unsustainable
under law. Furthermore, on facts the tribunal found that the PCIT has not carried out any enquiry
on his own and merely set aside the assessment order and sent the file back to the assessing
officer to re-examine the issues which is contrary to the law as laid down in several decisions
and the tribunal rightly noted the decision in Income Tax Officer Versus DG Housing Projects
Limited.”

Therefore, considering the lack of substantial gdsufor the Pr.CIT to
exercise authority under section 263 of the Act] anlight of the absence of
justifiable reasons to alter the assessment frametie AO under section 143(3)
of the Act, we hereby quash and set aside the imgaigrder of the Id.Pr.CIT
passed under section 263 of the Act and restorerthmal assessment order of the
AO passed under section 143(3) of the Act.

Thus, the grounds of appeal of the assessee aveedll
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11. Inthe result, the appeal of the assessee iMN@A119/A/2015 challenging
the order of the Id.PCIT is allowed.

12. So far as the appeal of the assessee in ITAMB6/Ahd/2017 challenging
order of the Id.CIT(A) passed under section 25@evivhich, the Id.CIT(A)
confirmed the order giving effect of Id.Pr.CIT's erd is concerned the same
becomes mere academic for adjudication, as we algady quashed 263 order
passed by the |d.Pr.CIT.

13. Intheresult, the appeal of the assessee iNN®A 119/Ahd/2015 is allowed,
and that of ITA N0.1765/Ahd/2017 disposed of as tpenere academic in nature.

Order pronounced in the Court on™¥anuary, 2024 at Ahmedabad.
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